
Annex A

TITLE 22.  EDUCATION

PART I.  STATE BOARD OF EDUCATION

Subpart A.  MISCELLANEOUS PROVISIONS

CHAPTER 14.  SPECIAL EDUCATION SERVICES AND PROGRAMS

GENERAL PROVISIONS

§ 14.101.  Definitions.

   In addition to the definitions in §§ 14.102 and 14.103 (relating to purposes; and terminology related to Federal regulations), the following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise:

*****

   Agency—[An intermediate unit, school district] A school entity, approved private school, State-operated program or facility or other public (excluding charter schools and cyber charter schools under Article XVII-A of The THE Public School Code of 1949 (24 P.S. §§ 17-1701-A—17-1751-A) or private organization providing educational services to children with disabilities or providing early intervention services.

*****

   Early intervention agency—[An intermediate unit, school district] A school entity or licensed provider which THAT has entered into a mutually agreed upon written arrangement (MAWA) with the Department to provide early intervention services to eligible young children in accordance with the act.

   Early intervention services—As defined in the act are individualized INDIVIDUALIZED services and supports provided to eligible young children in the least restrictive environment, including the child's home, in order to make measurable progress in preparation for school.

   Eligible young child—A child who is less than the age of beginners and at least 3 years of age and who meets the criteria in 34 CFR [300.7] 300.8 (relating to [a] child with a disability).

*****

   [IST—Instructional support team.]

   Parent—The term as defined in 34 CFR [300.20] 300.30 (relating to parent) and also includes individuals appointed as foster parents under [42 Pa.C.S. §§ 6301—6311 (relating to the Juvenile Act)] 55 Pa. Code § 3700.4 (relating to definitions).

    SCHOOL CODE—THE PUBLIC SCHOOL CODE OF 1949 (24 P.S. §§ 1-101—27-2702).

   School entity—A local public education provider such as a school district, area vocational-technical school or intermediate unit but excluding charter SCHOOLS and cyber charter schools under Article XVII-A of the Public School Code of 1949 (24 P. S. §§ 17-1701-A—17-1751-A).

*****

   Student with a disability—A child of school age who meets the criteria in 34 CFR [300.7 (relating to a child with a disability)] 300.8 (relating to a child with a disability).

§ 14.102.  Purposes.

   (a)  It is the intent of the Board that children with disabilities be provided with quality special education services and programs.  The purposes of this chapter are to serve the following:

   (1)  To adopt Federal regulations by incorporation by reference to satisfy the statutory requirements under the Individuals with Disabilities Education Act (20 U.S.C.A. §§ 1400—[1419] 1482) and to ensure that:

*****

   (ii)  Children with disabilities have access to the general curriculum, and participate in State and local assessments as established and described in Chapter 4 (relating to academic standards and assessment).
   (iii)  Children with disabilities are educated, to the maximum extent appropriate, with their nondisabled peers and are provided with supplementary aids and services.
   (iv) School entities provide access to a full continuum of placement options as appropriate and necessary according to the child’s IEP.
   (v)  The rights of children with disabilities and parents of these children are protected.

   (vi)  The use of early intervening services promotes students’ success in a general education environment.
   (2)  To adopt, except as expressly otherwise provided in this chapter, the requirements of 34 CFR Part 300 (relating to assistance to states for the education of children with disabilities) as published at [64 FR 12418—12469 (March 12, 1999)] 71 FR 46540—46845 (August 14, 2006).  The following sections are incorporated by reference[.]:
   (i)  [34 CFR 300.4—300.6 (defining the terms “act”; “assistive technology device”; and “assistive technology service”)] 34 CFR 300.4—300.6 (relating to act; assistive technology device; and assistive technology service).
   [(ii)  34 CFR 300.7(a) and (c) (defining the term “child with a disability”).
   (iii)  34 CFR 300.8—300.24 (defining the terms “consent”; “day”; “business day”; “school day”; “educational service agency”; “equipment”; “evaluation”; “free appropriate public education”; “include”; “individualized education program”; “individualized education program team”; “individualized family service plan”; “local educational agency”; “native language”; “parent”; “personally identifiable”; “public agency”; “qualified personnel”; and “related services”).
   (iv)  34 CFR 300.26 (defining the term “special education”).
   (v)  34 CFR 300.28 and 300.29 (defining the terms “supplementary aids and services”; and “transition services”).
   (vi)  34 CFR 300.121—300.125 (relating to free appropriate public education (FAPE); exception to FAPE for certain ages; full educational opportunity goal (FEOG); FEOG—timetable; and child find).
   (vii)  34 CFR 300.138 and 300.139 (relating to participation in assessments; and reports relating to assessments).
   (viii)  34 CFR 300.300 (relating to provision of FAPE).
   (ix)  34 CFR 300.302—300.309 (relating to residential placement; proper functioning of hearing aids; full educational opportunity goal; program options; nonacademic services; physical education; assistive technology; and extended school year services).
   (x)  34 CFR 300.311(b) and (c) (relating to FAPE requirements for students with disabilities in adult prisons).
   (xi)  34 CFR 300.313 (relating to children experiencing developmental delays).

   (xii) 34 CFR 300.320 and 300.321 (relating to initial evaluations; and reevaluations).

   (xiii)  34 CFR 300.340 (relating to definitions related to IEPs).
   (xiv)  34 CFR 300.342—300.346 (relating to when IEPs must be in effect; IEP meetings; IEP team; parent participation; and development, review and revision of IEP).
   (xv)  34 CFR 300.347 (a), (b) and (d) (relating to content of IEP).
   (xvi)  34 CFR 300.348—300.350 (relating to agency responsibilities for transition services; private school placements by public agencies; and IEPs—accountability).
   (xvii)  34 CFR 300.401 (regarding responsibility of state educational agency in connection with children with disabilities in private schools placed or referred by public agencies).
   (xviii)  34 CFR 300.403 (relating to placement of children by parents if FAPE is at issue).
   (xix)  34 CFR 300.450—300.462 (relating to children with disabilities enrolled by their parents in private schools).
   (xx)  34 CFR 300.500—300.515 (regarding certain due process procedures for parents and their children).
   (xxi)  34 CFR 300.519—300.529 (relating to discipline procedures).
   (xxii)  34 CFR 300.531—300.536 (regarding certain procedures for evaluation and determination of eligibility).
   (xxiii)  34 CFR 300.540—300.543 (relating to additional procedures for evaluating children with specific learning disabilities).
   (xxiv)  34 CFR 300.550—300.553 (relating to least restrictive environment (LRE) including general LRE requirements; continuum of alternative placements; placements; and nonacademic settings).
   (xxv)  34 CFR 300.560—300.574(a) and (b) (providing for confidentiality of information).
   (xxvi)  34 CFR 300.576 (relating to disciplinary information).]
   (ii)  34 CFR 300.8(a) and (c) (relating to child with a disability).
   (iii)  34 CFR 300.9—300.15 (relating to consent; core academic subjects; day; business day; school day; educational service agency; elementary school; equipment; and evaluation).
   (iv)  34 CFR 300.17—300.20 (relating to free appropriate public education; highly qualified special education teachers; homeless children; and include).
   (v)  34 CFR 300.22—300.24 (relating to individualized education program; individualized education program team; and individualized family service plan).
   (vi)  34 CFR 300.27—300.30 (relating to limited English proficient; local educational agency; native language; and parent).
   (vii)  34 CFR 300.32—300.37 (relating to personally identifiable; public agency; related services; scientifically based research; secondary school; and services plan).
   (viii)  34 CFR 300.39 (relating to special education).
   (ix)  34 CFR 300.41—300.45 (relating to State educational agency; supplementary aids and services; transition services; universal design; and ward of the State).
   (x)  34 CFR 300.101 and 300.102 (relating to free appropriate public education (FAPE); and limitation—exception to FAPE for certain ages).
   (xi)  34 CFR 300.104—300.108 (relating to residential placement; assistive technology; extended school year services; nonacademic services; and physical education).
   (xii)  34 CFR 300.113 and 300.114(a)(2) (relating to routine checking of hearing aids and external components of surgically implanted medical devices; and LRE requirements).
   (xiii)  34 CFR 300.115—300.117 (relating to continuum of alternative placements; placements; and nonacademic settings).
   (xiv)  34 CFR 300.122 (relating to evaluation).
   (xv)  34 CFR 300.130—300.144, regarding students enrolled by their parents in private schools.
 (xvi)  34 CFR 300.148 (relating to placement of children by parents when FAPE is at issue).

 (xvii)  34 CFR 300.160 (RELATING TO PARTICIPATION IN ASSESSMENTS). 

   (xvii) (xviii)  34 CFR 300.172 (relating to access to instructional materials).
   (xviii) (xxix)  34 CFR 300.174 (relating to prohibition on mandatory medication).
   (xix) (xx)  34 CFR 300.207 (relating to personnel development).
   (xx) (xxi)  34 CFR 300.210—300.213 (relating to purchase of instructional materials; information for SEA; public information; and records regarding migratory children with disabilities).
   (xxi) (xxii)  34 CFR 300.224 (relating to requirements for establishing eligibility).
   (xxii) (xxiii)  34 CFR 300.226 (relating to early intervening services).
   (xxiii) (xxiv)  34 CFR 300.300 and 300.301 (relating to parental consent; and initial evaluations).
   (xxiv) (xxv)  34 CFR 300.302—300.307(a)(1) and (2) and (b) (relating to screening for instructional purposes is not evaluation; reevaluations; evaluation procedures; additional requirements for evaluations and reevaluations; determination of eligibility; and specific learning disabilities).
   (xxv) (xxvi)  34 CFR 300.308—300.311 (relating to additional group members; determining the existence of a specific learning disability; observation; and specific documentation for the eligibility determination).
   (xxvi) (xxvii)  34 CFR 300.320—300.325 (relating to definition of individualized education program; IEP Team; parent participation; when IEPs must be in effect; development, review, and revision of IEP; and private school placement by public agencies).
   (xxvii) (xxviii)  34 CFR 300.327 and 300.328 (relating to educational placements; and alternative means of meeting participation).
   (xxviii) (xxix)  34 CFR 300.501—300.508 (relating to opportunity to examine records; parent participation in meetings; independent education evaluation; prior notice by the public agency; content of notice; procedural safeguards notice; electronic mail; mediation; filing a due process complaint; and due process complaint).
   (xxix) (xxx)  34 CFR 300.510—300.516 (relating to resolution process; impartial due process hearing; hearing rights; hearing decisions; finality of decisions, appeal; partial review; timelines and convenience of hearings and reviews; and civil action).
   (xxx) (xxxi)  34 CFR 300.518(a), (b) and (d) and 300.519 (relating to child’s status during proceedings; and surrogate parents).
   (xxxi)  (xxxii)  34 CFR 300.530—300.537 (relating to authority of school personnel; determination of setting; appeal; placement during appeals; protections for children not determined eligible for special education and related services; referral to and action by law enforcement and judicial authorities; change of placement because of disciplinary removals; and state enforcement mechanisms).
   (xxxii) (xxxiii)  34 CFR 300.610—300.625 (relating to confidentiality; definitions; notice to parents; access rights; record of access; records on more than one child; list of types and locations of information; fees; amendment of records at parent's request; opportunity for a hearing; result of hearing; hearing procedures; consent; safeguards; destruction of information; and children's rights).
*****

   (b)  To provide services and programs effectively, the Commonwealth will delegate operational responsibility for school aged students to its school districts to include the provision of child find duties prescribed by 34 CFR [300.125(a)] 300.111 (relating to child find).

§ 14.103.  Terminology related to Federal regulations.

   For purposes of interfacing with 34 CFR Part 300 (relating to assistance to states for the education of children with disabilities), the following term applies, unless the context clearly indicates otherwise:

   Local educational agency—Where the Federal provision uses the term “local educational agency,” for purposes of this chapter, the term means an intermediate unit, school district, State operated program or facility or other public organization providing educational services to children with disabilities or providing early intervention services.  Applicability of this term to public charter schools is found in Chapter 711 (relating to charter school services and programs for children with disabilities).  In the application of 34 CFR 300.130—300.144, regarding children with disabilities enrolled by their parents in private schools, THE intermediate units UNIT shall be considered to be the local education agency.
§ 14.104.  [Educational] Special education plans.

    (a)  Each school district shall develop and implement a special education plan aligned with the strategic plan of the school district under § 4.13 (relating to strategic plans).  The special education plan shall be developed every 3 years consistent with the [3-year review cycle] phase of the strategic plan of the school district.  The Secretary will prescribe the format, content and time for submission of the special education plan.

   (b)  Each school district’s special education plan [shall] must specify the special education programs that operate in the district and those that are operated in the district by intermediate units, area vocational technical schools [and], other agencies, and IT SHALL describe:
   (1)  Early intervening services under 34 CFR 300.226 (relating to early intervening services) and this chapter, if the services are provided by the school district.
   (2)  The school district procedures for complying with the State criteria for identifying children with specific learning disabilities.
   (3)  Examples of supplementary aids and services provided by the school district.
   (4)  Access to a full continuum of educational placements as required by the student’s IEP.
   (5)  Policies and procedures designed to prevent the inappropriate over-identification or disproportionate representation by race and ethnicity of children with disabilities, for those school districts identified with significant disproportionality in accordance with 34 CFR 300.646(a) (relating to disproportionality).
   (6)  School district procedures on behavior support services, including a description of the training provided to staff in the use of positive behavior supports, de-escalation techniques and appropriate responses to student behavior that may require immediate intervention.
   (7)  Parent training activities provided by the school district.
   (c)  Each school district’s special education plan [shall] must include procedures for the education of all students with [a disability] disabilities who are residents of the district, including those receiving special education in approved private schools and students with [a disability] disabilities who are nonresidents placed in private homes or institutions in the school district under sections 1305, 1306 and 1306.2 of the Public School Code of 1949 (24 P.S. §§ 13-1305, 13-1306 and 13-1306.2).

   (d)  Each intermediate unit shall prepare annually and submit to the Secretary a special education plan specifying the special education services and programs to be operated by the intermediate unit, including equitable services provided consistent with 34 CFR 300.130—300.144 and subsection (b)(2)—(4), (6) and (7).  The Secretary will prescribe the format, content and time for submission of the intermediate units’ plans.

   (e)  Each early intervention agency shall develop and submit to the Department an early intervention special education plan every [3 years] year.

   (f)  The Department will approve plans in accordance with the following criteria:

*****

   (3)  Placement of students with disabilities in settings other than regular education settings may not be based on lack of resources, facilities, staff or for administrative convenience.
   (4)  The plan meets the specifications defined in this chapter and the format, content and time for submission of the agency plans prescribed by the Secretary.

*****

   (i)  Each school entity shall maintain information concerning students with disabilities, the services provided, performance and discipline data, as specified by the Secretary, and report information in a form and at times as required by the Secretary.
§ 14.105.  Personnel.
   (a)  PARAPROFESSIONALS

    (1)  An instructional paraprofessional is a school employee who works under the direction of a certificated staff member to support and assist in providing instructional programs and services to children with disabilities or eligible young children.  Instructional paraprofessional personnel hired by a school entity on or after July 1, 2008, shall meet the qualifications outlined in paragraph (1) or (2) and paragraph (3) or (4).  Instructional paraprofessionals who were hired in that role by a school entity before July 1, 2008, shall meet the qualifications outlined in paragraph (3) or (4) by July 1, 2010 SUCH SUPPORT AND ASSISTANCE INCLUDES ONE-ON-ONE OR GROUP REVIEW OF MATERIAL TAUGHT BY CERTIFICATED STAFF, CLASSROOM MANAGEMENT AND IMPLEMENTATION OF POSITIVE BEHAVIOR SUPPORT PLANS.  SERVICES MAY BE PROVIDED IN A SPECIAL EDUCATION CLASS, REGULAR EDUCATION CLASS OR OTHER INSTRUCTIONAL SETTING AS PROVIDED IN THE STUDENT’S IEP.  ALL INSTRUCTIONAL PARAPROFESSIONALS SHALL MEET ONE OF THE FOLLOWING QUALIFICATIONS EFFECTIVE JULY 1, 2010:  
   (1) (I)  Have completed at least 2 years of postsecondary study.
   (2) (II)  Possess an associate degree or higher.
   (3) (III)  Meet a rigorous standard of quality as demonstrated through a formal State or local academic assessment of knowledge in and ability to assist in instruction in reading, writing and mathematics.
    (4)  Meet a rigorous standard of quality as demonstrated through a formal State or local academic assessment of knowledge of, and the ability to assist in instruction, reading readiness, writing readiness and mathematics readiness, as appropriate. 

    (b) (2)  Nothing in subsection (a) should be construed to supersede the terms of a collective bargaining agreement in effect on JULY 1, 2008 (Editor’s Note: The blank refers to the effective date of adoption of this proposed rulemaking.).

    (3)  INSTRUCTIONAL PARAPROFESSIONALS, EACH SCHOOL YEAR, SHALL PROVIDE EVIDENCE OF 20 HOURS OF STAFF DEVELOPMENT ACTIVITIES RELATED TO THEIR ASSIGNMENT. 

    (4)  A PERSONAL CARE ASSISTANT PROVIDES ONE-TO-ONE SUPPORT AND ASSISTANCE TO A STUDENT, INCLUDING SUPPORT AND ASSISTANCE IN THE USE OF MEDICAL EQUIPMENT (E.G., AUGMENTATIVE COMMUNICATION DEVICES; ACTIVITIES OF DAILY LIVING; AND MONITORING HEALTH AND BEHAVIOR).  A PERSONAL CARE ASSISTANT MAY PROVIDE SUPPORT TO MORE THAN ONE STUDENT, BUT NOT AT THE SAME TIME.  PERSONAL CARE ASSISTANTS SHALL PROVIDE EVIDENCE OF 20 HOURS OF STAFF DEVELOPMENT ACTIVITIES RELATED TO THEIR ASSIGNMENT EACH SCHOOL YEAR.  THE 20 HOURS OF TRAINING MAY INCLUDE TRAINING REQUIRED BY THE SCHOOL-BASED ACCESS PROGRAM.

    (B)  EDUCATIONAL INTERPRETERS.  AN EDUCATIONAL INTERPRETER IS AN INDIVIDUAL WHO PROVIDES STUDENTS WHO ARE DEAF OR HARD OF HEARING WITH INTERPRETING OR TRANSLITERATING SERVICES IN AN EDUCATIONAL SETTING.

   (c) (1) To serve as an educational interpreter, an individual shall meet the qualifications in paragraph (1) (I) or (2) (II) and paragraph (3) (III):
   (1) (I)  Achieve and provide evidence of a score of 3.5 on the Educational Interpreter Performance Assessment (EIPA) for the appropriate grade level to which the person has been assigned.
   (2) (II)  Be a qualified educational interpreter or qualified transliterator under the Sign Language Interpreter and Transliterator Registration Act (63 P. S. §§ 1725.1—1725.12) and its implementing regulations.
   (3) (III)  Provide evidence of a minimum of 20 hours of staff development activities relating to interpreting or transliterating services annually.
   (d) (2)  The Board, in consultation with THE Department, will review the EIPA score requirement every 2 years.

    (C) CASELOAD

    (e) (1)  The following words and terms, when used in this subsection, have the following meanings, unless the context clearly indicates otherwise:
   Case management--Development and management of an individual IEP, and if required in the IEP, monitoring and consultation with regular education or special education teachers, or both.
    Replacement services—

    (i)  Direct services to an individual student with disabilities or small group of those students, that replace general education instruction within the regular education curriculum or replace the general curriculum with alternate curriculum.
    (ii)  The term includes teaching to the State-approved alternate standards.

   (I)  FULL-TIME—SPECIAL EDUCATION SUPPORTS AND SERVICES PROVIDED BY SPECIAL EDUCATION PERSONNEL FOR 80% OR MORE OF THE SCHOOL DAY.

   (II)  ITINERANT—SPECIAL EDUCATION SUPPORTS AND SERVICES PROVIDED BY SPECIAL EDUCATION PERSONNEL FOR 20% OR LESS OF THE SCHOOL DAY.

   (III)  SUPPLEMENTAL—SPECIAL EDUCATION SUPPORTS AND SERVICES PROVIDED BY SPECIAL EDUCATION PERSONNEL FOR MORE THAN 20% BUT LESS THAN 80% OF THE SCHOOL DAY.

   (A) (2)  The following chart presents REPRESENTS the maximum caseload NUMBER OF STUDENTS allowed on a single teacher’s roll CASELOAD for each school district:
	Level I Services
	50 students

	Level I services may include one or any combination of the following services: Case Management; Supplemental Services; and Replacement Services up to 20% of the instructional day
	

	Level II Services
	25 students

	Level II services must include Replacement Services 21% to 50% of the instructional day and may also include Case Management and Supplemental Services
	

	Level III Services
	15 students

	Level III services must include Replacement Services 51% to 75% of the instructional day and may also include Case Management and Supplemental Services
	

	Level IV Services
	8 students

	Level IV services must include Replacement Services more than 75% of the instructional day and may also include Case Management and Supplemental Services
	

	Speech and Language Support 
	65 students

	
	


	
	ITINERANT (20% or less)


	SUPPLEMENTAL (LESS THAN 80% BUT MORE THAN 20%)
	FULL-TIME (80% OR MORE)

	LEARNING SUPPORT
	50
	20
	12

	LIFE SKILLS SUPPORT
	20
	20
	12 (grades K-6)

15 (grades 7-12)

	EMOTIONAL SUPPORT
	50
	20
	12

	DEAF AND  HEARING IMPAIRED SUPPORT
	50
	15
	8

	BLIND AND VISUALLY IMPAIRED SUPPORT
	50
	15
	12

	SPEECH AND LANGUAGE SUPPORT
	65
	
	8

	PHYSICAL SUPPORT
	50
	15
	12

	AUTISTIC SUPPORT
	12
	8
	8

	MULTIPLE DISABILITIES SUPPORT
	12
	8
	8


    (B) (3)  If a teacher provides more than one level of support to different students, the maximum number for the purpose of caseload will be prorated based upon the percentage of time providing that level of service and the maximum number of students allowed. EACH STUDENT WITH A DISABILITY MUST BE ASSIGNED TO A SPECIAL EDUCATION TEACHER’S CASELOAD.
   (C) (4)  A school district may request approval for a caseload chart which THAT varies from that in clause (A) PARAGRAPH (2) as part of its special education plan consistent with § 14.104 (relating to special education plans).  The caseload and supporting documents submitted must: 
   (I) (i)  Ensure the ability of assigned staff to provide the services required in each student’s IEP.
   (II) (ii)  Apply to special education classes operated in the school district.
   (III) (iii)  Provide a justification for why the chart deviates from the caseload chart in clause (E) PARAGRAPH (2).
   (IV) (iv)  Describe the opportunities for parents, teachers and other interested parties to review and comment on the chart prior to its submission.  The district shall provide and include a copy of the notice to the public indicating the district intends to request a waiver of caseload regulations and a description of how parents, teachers and other interested parties were provided opportunities to give comment on the waiver request.
   (D) (5)  Classes or programs with students from more than one district, regardless of whether operated by a school district, intermediate unit or agency, shall follow the caseload chart of the district where the class or program is located.  Intermediate unit itinerant services provided to multiple districts must follow the caseload chart under subsection (e) PARAGRAPH (2).
   (E) (6)  Caseloads are not applicable to approved private schools or to chartered schools for the deaf and blind.
   (F) (7)  The Department may withdraw approval of variance in the caseload chart for a school district if its caseload is determined to be inadequate.  The Department will consider at least the following indicators when making the determination:
   (I) (i)  Graduation rates of students with a disability.
   (II) (ii)  Drop-out rates of students with a disability.
   (III) (iii)  Postsecondary transition of students with a disability.
   (IV) (iv)  Rate of grade level retentions.
   (V) (v)  Statewide and district-wide assessment results as prescribed by §§ 4.51 and 4.52 (relating to State assessment system; and local assessment system).
    Supplemental services--

   (i) Direct services to an individual student with disabilities or small group of those students, that supplement the general education curriculum.
   (ii) For example, the term includes co-teaching, preteaching, reteaching, modeling, guided practice, and the like.
§ 14.106.  Access to instructional materials.

   (a)  The Board adopts the National Instructional Materials Accessibility Standard (NIMAS) as defined in section 674(e)(3)(B) of the Education of Individuals with Disabilities Education Act (20 U.S.C.A. § 1474(e)(3)(B)) and set forth in 71 FR 41084 (July 19, 2006) for the purpose of providing print instructional materials in alternate accessible formats or specialized formats to blind persons or other persons with print disabilities in a timely manner.  To insure ENSURE the timely provision of high quality, accessible instructional materials to children who are blind or other persons with print disabilities, agencies shall adopt the NIMAS.  The NIMAS refers to a standard for source files of print instructional materials created by publishers that may be converted into accessible instructional materials.
   (b)  Agencies shall, IN A TIMELY MANNER, provide print instructional materials in specialized, accessible formats (that is, Braille, audio, digital, large-print, and the like) to children who are blind or other persons with print disabilities, as defined in the act to provide books for adult blind approved March 3, 1931 (see 2 U.S.C.A. § 135a (regarding books and sound-reproduction records for blind and other physically handicapped residents; annual appropriations; and purchases)), in a timely manner.
   (c)  Agencies act in a timely manner in providing instructional materials under subsection (a) if they take all reasonable steps to ensure that children who are blind or other persons with print disabilities have access to their accessible format instructional materials at the same time that students without disabilities have access to instructional materials.  Agencies may not withhold instructional materials from other students until instructional materials in accessible formats are available.
   (d)  Receipt of a portion of the instructional materials in alternate accessible or specialized format will be considered receipt in a timely manner if the material received covers the chapters that are currently being taught in the student’s class.
   (e)  If a child who is blind or other person with a print disability enrolls in school after the start of the school year, an agency shall take all reasonable steps to ensure that the student has access to accessible format instructional materials within 10 school days from the time it is determined that the child requires printed instructional materials in an alternate accessible or specialized format.
   (f)  The Department or agencies may coordinate with the National Instructional Materials Access Center (NIMAC) to facilitate the production of and delivery of accessible materials to children who are blind or other persons with print disabilities.  The NIMAC refers to the central repository, established under section 674(e) of the Education of Individuals with Disabilities Education Act, which is responsible for processing, storing and distributing NIMAS files of textbooks and core instructional materials.
   (g)  Agencies coordinating with NIMAC shall require textbook publishers to deliver the contents of print instructional materials to the NIMAC in NIMAS format files on or before delivery of the print instructional materials to the agency.  Agencies that choose not to coordinate with NIMAC may require that publishers deliver the contents of print instructional materials to the NIMAC in NIMAS format files on or before delivery of the print instructional materials to the agency.
§ 14.107.  Complaint procedure.

   The Department will establish a complaint procedure consistent with 34 CFR 300.151—300.153 (relating to adoption of State complaint procedures; minimum State complaint procedures; and filing a complaint) and disseminate notice of that procedure.
§ 14.108.  Access to classrooms.

   Parents shall have reasonable access to their child’s classrooms, within the parameters of local educational agency policy. 
CHILD FIND, SCREENING AND EVALUATION

§ 14.121.  Child find.

   (a)  In addition to the requirements incorporated by reference in 34 CFR [300.125(a)(1)(i)] 300.111 (relating to child find), each school district shall adopt and use a public outreach awareness system to locate and identify children thought to be eligible for special education within the school district’s jurisdiction.

   (b)  Each school district shall conduct awareness activities to inform the public of its early intervention and special education services and programs and the manner in which to request services and programs.  Written information shall be published in the school district handbook and school district website.  The public awareness effort must include information regarding potential signs of developmental delays and other risk factors that could indicate disabilities.
   (c)  Each school district shall provide annual public notification, published or announced in newspapers [or], electronic media and other media[, or both], with circulation adequate to notify parents throughout the school district of child identification activities and of the procedures followed to ensure confidentiality of information pertaining to students with disabilities or eligible young children in accordance with this chapter.

   (d)  Intermediate units are responsible for child find activities necessary to provide equitable services consistent with 34 CFR 300.130—300.144, regarding children with disabilities enrolled by their parents in private schools.
§ 14.122.  Screening.

   (a)  Each school district shall establish a system of screening, which may include early intervening services, to accomplish the following:

   (1)  Identify and provide initial screening for students prior to referral for a special education evaluation.

   (2)  Provide peer support for teachers and other staff members to assist them in working effectively with students in the general education curriculum.  To provide this support, school districts may implement instructional support teams according to Department guidelines or use an alternative process.
   (3)  [Conduct hearing and vision screening in accordance with section 1402 of the Public School Code of 1949 (24 P.S. § 14-1402) for the purpose of identifying students with hearing or vision difficulty so that they can be referred for assistance or recommended for evaluation for special education.
   (4)]  Identify students who may need special education services and programs.

   (b)  [Each school district shall implement a comprehensive screening process.  School districts may implement instructional support according to Department guidelines or an alternative screening process.  School districts which elect not to use instructional support for screening shall develop and implement a comprehensive screening process that meets the requirements specified in subsections (a) and (c).
   (c)  The screening process shall include:
   (1)  For students with academic concerns, an assessment of the student’s functioning in the curriculum including curriculum-based or performance-based assessment.
   (2)  For students with behavioral concerns, a systematic observation of the student’s behavior in the classroom or area in which the student is displaying difficulty.
   (3)  An intervention based on the results of the assessments under paragraph (1) or (2).
   (4)  An assessment of the student’s response to the intervention.
   (5)  A determination as to whether the student’s assessed difficulties are due to a lack of instruction or limited English proficiency.
   (6)  A determination as to whether the student’s needs exceed the functional ability of the regular education program to maintain the student at an appropriate instructional level.
   (7)  Activities designed to gain the participation of parents.
   (d)  If screening activities have produced little or no improvement within 60 school days after initiation, the student shall be referred for evaluation under § 14.123 (relating to evaluation).
   (e)  Screening activities do not serve as a bar to the right of a parent to request an evaluation, at any time, including prior to or during the conduct of screening activities.]
   The screening process must include:
   (1)  Hearing and vision screening in accordance with section 1402 of the Public School Code of 1949 (24 P.S. § 14-1402) for the purpose of identifying students with hearing or vision difficulty so that they can be referred for assistance or recommended for evaluation for special education.
   (2)  Screening at reasonable intervals to determine whether all students are performing based on grade-appropriate standards in core academic subjects.
   (c)  Each school district may develop a program of early intervening services.  In the case of school districts meeting the criteria in 34 CFR 300.646(b)(2) (relating to disproportionality), as established by the Department, the early intervening services are required and must include:
   (1)  A verification that the student was provided with appropriate instruction in reading, including the essential components of reading instruction (as defined in section 1208(3) of the Elementary and Secondary Education Act of 1965 (ESEA) (20 U.S.C.A. § 6368(3)), and appropriate instruction in math.
   (2)  For students with academic concerns, an assessment of the student’s performance in relation to State-approved grade level standards.
   (3)  For students with behavioral concerns, a systematic observation of the student’s behavior in the school environment where the student is displaying difficulty.
   (4)  A research-based intervention to increase the student’s rate of learning or behavior change based on the results of the assessments under paragraph (2) or (3).
   (5)  Repeated assessments of achievement or behavior, or both, conducted at reasonable intervals, reflecting formal monitoring of student progress during the interventions.
   (6)  A determination as to whether the student’s assessed difficulties are the result of a lack of instruction or limited English proficiency.
   (7)  A determination as to whether the student’s needs exceed the functional ability of the regular education program to maintain the student at an appropriate instructional level.
   (8)  Documentation that information about the student’s progress as identified in paragraph (5) was periodically provided to the student’s parents.
   (d)  Screening or early intervening activities do not serve as a bar to the right of a parent to request an evaluation, at any time, including prior to or during the conduct of early intervening activities.
§ 14.123.  Evaluation.

   (a)  The group of qualified professionals, which reviews the evaluation materials to determine whether the child is a child with a disability under 34 CFR [300.534(a)(1)] 300.306 (relating to determination of eligibility), shall include a certified school psychologist when evaluating a child for autism, emotional disturbance, mental retardation, multiple disabilities, other health impairments, specific learning disability or traumatic brain injury.

   (b)  In addition to the requirements incorporated by reference in 34 CFR [300.531—300.535] 300.301 (relating to initial evaluations), the initial evaluation shall be completed and a copy of the evaluation report presented to the parents no later than 60 school CALENDAR days after the agency receives written parental consent for evaluation, EXCEPT THAT THE CALENDAR DAYS FROM THE DAY AFTER THE LAST DAY OF THE SPRING SCHOOL TERM UP TO AND INCLUDING THE DAY BEFORE THE FIRST DAY OF THE SUBSEQUENT FALL SCHOOL TERM SHALL NOT BE COUNTED.

   (c)  Parents may request an evaluation at any time, and the request must be in writing.  The school entity shall have MAKE THE PERMISSION TO EVALUATE FORM readily available for that purpose, an evaluation request form.  If a request is made orally to any professional employee or administrator of the school entity, that individual shall provide a copy of the evaluation request PERMISSION TO EVALUATE form to the parents within 5 school 10 CALENDAR days of the oral request.
   (d)  Copies of the evaluation report shall be disseminated to the parents at least 10 school days prior to the meeting of the IEP team, unless this requirement is waived by a parent in writing.
§ 14.124.  Reevaluation.

   (a)  The group of qualified professionals, which reviews the evaluation materials to determine whether the child is a child with a disability under 34 CFR [300.536] 300.303 (relating to [reevaluation] reevaluations), shall include a certified school psychologist when evaluating a child for autism, emotional disturbance, mental retardation, multiple disabilities, other health impairment, specific learning disability and traumatic brain injury.

   (b)  In addition to the requirements incorporated by reference in 34 CFR [300.536 (relating to reevaluation)] 300.303, a reevaluation report shall be provided to the parents within THE REEVALUATION TIMELINE WILL BE 60 school CALENDAR days from the date [that the request for reevaluation was received from the parent or teacher, or from the date that a determination is made by the agency that conditions warrant a reevaluation.] on which the agency is able to document that it has made reasonable efforts to obtain parental consent in accordance with 34 CFR 300.300(c)(2) (relating to parental consent) and the parents have failed to respond, EXCEPT THAT THE CALENDAR DAYS FROM THE DAY AFTER THE LAST DAY OF THE SPRING SCHOOL TERM UP TO AND INCLUDING THE DAY BEFORE THE FIRST DAY OF THE SUBSEQUENT FALL SCHOOL TERM SHALL NOT BE COUNTED.
*****

   (d)  Copies of the reevaluation report shall be disseminated to the parents at least 10 school days prior to the meeting of the IEP team, unless this requirement is waived by a parent in writing.
§ 14.125.  Criteria for the determination of specific learning disabilities.

   (a)  This section contains the State-level criteria for determining the existence of a specific learning disability.  Each school district and intermediate unit shall develop procedures for the determination of specific learning disabilities that conform to criteria in this section.  These procedures shall be included in the school district’s and intermediate unit’s special education plan in accordance with § 14.104(b) (relating to special education plans).  To determine that a child has a specific learning disability, the school district or intermediate unit shall:
    (1)  Address whether the child does not achieve adequately for the child’s age or meet State-approved grade-level standards in one or more of the following areas, when provided with learning experiences and scientifically based instruction appropriate for the child’s age or State-approved grade-level standards:
   (i)  Oral expression.
   (ii)  Listening comprehension.
   (iii)  Written expression.
   (iv)  Basic reading skill.
   (v)  Reading fluency skills.
   (vi)  Reading comprehension.
   (vii)  Mathematics calculation.
   (viii)  Mathematics problem solving.
   (2)  Use one of the following procedures:
   (i)  A process based on the child’s response to scientific, research-based intervention, which includes documentation that:
   (A)  The student received high quality instruction in the general education setting.
   (B)  Research-based interventions were provided to the student.  
   (C)  Student progress was regularly monitored.
   (ii)  A process that examines whether a child exhibits a pattern of strengths and weaknesses, relative to intellectual ability as defined by a severe discrepancy between intellectual ability and achievement, or relative to age or grade.
   (3)  Have determined that its findings under this section are not primarily the result of:
   (i)  A visual, hearing or orthopedic disability.
   (ii)  Mental retardation.
   (iii)  Emotional disturbance.
   (iv)  Cultural factors.
   (v)  Environmental or economic disadvantage.
   (vi)  Limited English proficiency.
   (4)  Ensure that underachievement in a child suspected of having a specific learning disability is not due to lack of appropriate instruction in reading or mathematics by considering documentation that:
   (i)  Prior to, or as a part of, the referral process, the child was provided scientifically-based instruction in regular education settings, delivered by qualified personnel, as indicated by observations of routine classroom instruction.
   (ii)  Repeated assessments of achievement were conducted at reasonable intervals, reflecting formal assessment of student progress during instruction, which was provided to the child’s parents.
IEP

§ 14.131.  IEP.

   (a)  In addition to the requirements incorporated by reference (see 34 CFR 300.320—300.324), the [following provisions apply to IEPs] IEP of each student with a disability must include:

   (1)  [Copies of the comprehensive evaluation report shall be disseminated to the parents at least 10 school days prior to the meeting of the IEP team. A parent may waive this provision.]  A description of the type or types of support as defined in this paragraph that the student will receive, the determination of which may not be based on the categories of the child’s disability alone.  Students may receive more than one type of support as appropriate and as outlined in the IEP and in accordance with this chapter.  SPECIAL EDUCATION SUPPORTS AND SERVICES MAY BE DELIVERED IN THE REGULAR CLASSROOM SETTING AND OTHER SETTINGS AS DETERMINED BY THE IEP TEAM.  IN DETERMINING THE EDUCATIONAL PLACEMENT, THE IEP TEAM MUST FIRST CONSIDER THE REGULAR CLASSROOM WITH THE PROVISION OF SUPPLEMENTARY AIDS AND SERVICES BEFORE CONSIDERING THE PROVISION OF SERVICES IN OTHER SETTINGS.
   (i)  Autistic support. Services for students with the disability of autism who require services to address needs primarily in the areas of communication, social skills or behaviors consistent with those of autism spectrum disorders.  The IEP for these students must address needs as identified by the team which may include, as appropriate, the verbal and nonverbal communication needs of the child; social interaction skills and proficiencies; the child’s response to sensory experiences and changes in the environment, daily routine and schedules; and, the need for POSITIVE BEHAVIOR SUPPORTS OR behavioral interventions or supports.
   (ii)  Blind-visually impaired support. Services for students with the disability of visual impairment including blindness, who require services to address needs primarily in the areas of accessing print and other visually-presented materials, orientation and mobility, accessing public and private accommodations, or use of assistive technologies designed for individuals with visual impairments or blindness.  For students who are blind or visually impaired, the IEP must include a description of the instruction in Braille and the use of Braille unless the IEP team determines, after the evaluation of the child’s reading and writing needs, and appropriate reading and writing media, the extent to which Braille will be taught and used for the student’s learning materials.
   (iii)  Deaf and hard of hearing support. Services for students with the disability of deafness or hearing impairment, who require services to address needs primarily in the area of reading, communication accessing public and private accommodations or use of assistive technologies designed for individuals with deafness or hearing impairment.  For these students, the IEP must include a communication plan to address the language and communication needs, opportunities for direct communications with peers and professional personnel in the child’s language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child’s language and communication mode; and assistive technology devices and services.
   (iv)  Emotional support.  Services for students with a disability who require services primarily in the areas of social or emotional skills development or functional behavior.
   (v)  Learning support.  Services for students with a disability who require services primarily in the areas of reading, writing, mathematics, or speaking or listening skills related to academic performance.
   (vi)  Life skills support.  Services for students with a disability who require services primarily in the areas of academic, functional or vocational skills necessary for independent living.
   (vii)  Multiple disabilities support.  Services for students with more than one disability the result of which is severe impairment requiring services primarily in the areas of academic, functional or vocational skills necessary for independent living.
   (viii)  Physical support.  Services for students with a physical disability who require services primarily in the areas of functional motor skill development, including adaptive physical education or use of assistive technologies designed to provide or facilitate the development of functional motor capacity or skills.
   (ix)  Speech and language support.  Services for students for students with speech and language impairments who require services primarily in the areas of communication or use of assistive technologies designed to provide or facilitate the development of communication capacity or skills.
   (2)  [The IEP of each student shall be implemented as soon as possible but no later than 10 school days after its completion.]  Supplementary aids and services in accordance with 34 CFR 300.42 (relating to supplementary aids and services).
   (3)  [If a student with a disability moves from one school district in this Commonwealth to another, the new district shall implement the existing IEP to the extent possible or shall provide the services and programs specified in an interim IEP agreed to by the parents.  The interim IEP shall be implemented until a new IEP is developed and implemented or until the completion of due process proceedings under this chapter.]  A description of the level or levels TYPE OR TYPES of support as defined in § 14.105(e)(2) (relating to personnel).
   (4)  [If a student with a disability moves into a school district in this Commonwealth from another state, the new school district may treat the student as a new enrollee and place the student into regular education and it is not required to implement the student’s existing IEP.]  The location where the student attends school and whether this is the school the student would attend if the student did not have an IEP.
   (5)  [Every student receiving special education and related services provided for in an IEP developed prior June 9, 2001, shall continue to receive the special education and related services under that IEP subject to the terms, limitations and conditions set forth in law.]  For students who are 14 years of age or older, a transition plan which THAT includes appropriate measurable postsecondary goals related to training, education, employment and, when appropriate, independent living skills.
   (6)  The IEP of each student shall be implemented as soon as possible, but no later than 10 school days after its completion.
   (7)  Every student receiving special education and related services provided for in an IEP developed prior to JULY 1, 2008 (Editor’s Note: The blank refers to the effective date of adoption of this proposed rulemaking.), shall continue to receive the special education and related services under that IEP, subject to the terms, limitations and conditions set forth in law.
   (b)  In addition to the requirements incorporated by reference in 34 CFR [300.29, 300.344(b) and 300.347(b) (relating to transition services; IEP team; and content of IEP)] 300.324 (relating to development, review, and revision of IEP), each school [district] entity shall designate persons responsible to coordinate transition activities.

   (c)  The member of the IEP team from the school entity, as identified in 34 CFR 300.321(a)(4) (relating to IEP Team), may not be excused from attendance from an IEP team meeting.
§ 14.132.  ESY.

   [This section sets forth the standards for determining whether a student with disabilities requires ESY as part of the student’s program.]
   (a)  In addition to the requirements incorporated by reference in 34 CFR 300.106 (relating to extended school year services), school entities shall use the following standards for determining whether a student with disabilities requires ESY as part of the student’s program:
    (1)  At each IEP meeting for a student with disabilities, the school [districts] entity shall determine whether the student is eligible for ESY services and, if so, make subsequent determinations about the services to be provided.

*****

   [(3)] (b)  Reliable sources of information regarding a student’s educational needs, propensity to progress, recoupment potential and year-to-year progress may include the following:

   [(i)] (1)  Progress on goals in consecutive IEPs.

   [(ii)] (2)  Progress reports maintained by educators, therapists and others having direct contact with the student before and after interruptions in the education program.

   [(iii)] (3)  Reports by parents of negative changes in adaptive behaviors or in other skill areas.

   [(iv)] (4)  Medical or other agency reports indicating degenerative-type difficulties, which become exacerbated during breaks in educational services.

   [(v)] (5)  Observations and opinions by educators, parents and others.

   [(vi)] (6)  Results of tests, including criterion-referenced tests, curriculum-based assessments, ecological life skills assessments and other equivalent measures.

   [(4)] (c)  The need for ESY services will not be based on any of the following:

   [(i)] (1)  The desire or need for day care or respite care services.

   [(ii)] (2) The desire or need for a summer recreation program.

   [(iii)] (3) The desire or need for other programs or services THAT which, while they may provide educational benefit, are not required to ensure the provision of a free appropriate public education.

   (d)  Students with severe disabilities such as autism/pervasive developmental disorder, serious emotional disturbance; severe mental retardation; degenerative impairments with mental involvement; and severe multiple disabilities require expeditious determinations of eligibility for extended school year services to be provided as follows:
   (1)  Parents of students with severe disabilities shall be notified by the school entity of the annual review meeting to ensure their participation.
   (2)  The IEP review meeting must occur no later than February 28 of each school year for students with severe disabilities.
   (3)  The Notice of Recommended Educational Placement (NOREP) shall be issued to the parent no later than March 31 of the school year for students with severe disabilities.
   (4)  If a student with a severe disability transfers into a school entity after the dates in paragraphs (2) and (3), and the ESY eligibility decision has not been made, the eligibility and program content must be determined at the IEP meeting.
   (e)  School entities shall consider the eligibility for ESY services of all students with disabilities at the IEP meeting.  ESY determinations for students other than those described in subsection (d) are not subject to the time lines in subsection (d).  However, these determinations shall still be made in a timely manner.  If the parents disagree with the school entity’s recommendation on ESY, the parents will be afforded an expedited due process hearing.
§ 14.133.  POSITIVE Behavior support.

   (a)  Positive, rather than negative, measures shall form the basis of behavior support programs to ensure that all students AND ELIGIBLE YOUNG CHILDREN shall be free from demeaning treatment and, THE USE OF aversive techniques or AND the inappropriate UNREASONABLE use of restraints.  Behavior support programs SHALL include a variety of RESEARCH BASED PRACTICES AND techniques to develop and maintain skills that will enhance an individual student’s or ELIGIBLE young child’s opportunity for learning and self-fulfillment.  BEHAVIOR SUPPORT PROGRAMS AND PLANS SHALL BE BASED ON A FUNCTIONAL ASSESSMENT OF BEHAVIOR AND UTILIZE POSITIVE BEHAVIOR TECHNIQUES.  WHEN AN INTERVENTION IS NEEDED TO ADDRESS PROBLEM BEHAVIOR, The THE types of intervention chosen for a particular student or ELIGIBLE young child shall be the least intrusive necessary.  THE USE OF RESTRAINTS IS CONSIDERED A MEASURE OF LAST RESORT, ONLY TO BE USED AFTER OTHER LESS RESTRICTIVE MEASURES, INCLUDING DE-ESCALATION TECHNIQUES, IN ACCORD WITH SUBSECTION (C)(2). 
   (b)  Notwithstanding the requirements incorporated by reference in 34 CFR [300.24(b)(9)(vi), (13)(v), 300.346(a)(2)(i) and (d) and 300.520(b) and (c) (relating to related services; development, review, and revision of IEP; and authority of school personnel)] 300.34, 300.324 and 300.530 (relating to related services; development, review, and revision of IEP; and authority of school personnel), with regard to a child’s behavior, the following words and terms, when used in this section, have the following meanings, unless the context clearly indicates otherwise:

*****

    Positive techniques BEHAVIOR SUPPORT PLANS—Methods A PLAN FOR STUDENTS WITH DISABILITIES AND ELIGIBLE YOUNG CHILDREN WHO REQUIRE SPECIFIC INTERVENTION TO ADDRESS BEHAVIOR THAT INTERFERES WITH LEARNING.  A POSITIVE BEHAVIOR SUPPORT PLAN SHALL BE DEVELOPED BY THE IEP TEAM, BE BASED ON A FUNCTIONAL BEHAVIOR ASSESSMENT, AND BECOME PART OF THE INDIVIDUAL ELIGIBLE YOUNG CHILD’S OR STUDENT’S IEP.  SUCH PLANS SHALL INCLUDE METHODS THAT which utilize positive reinforcement and other positive techniques to shape a student’s OR ELIGIBLE YOUNG CHILD’S behavior, ranging from the use of positive verbal statements as a reward for good behavior to specific tangible rewards.

   Restraints—

   (i)  Devices and techniques, that last longer than 30 consecutive seconds, designed and used to control acute [or], episodic [aggressive] behaviors [or to control involuntary movements or lack of muscular control due to organic causes or conditions.  The term includes physical and mechanical restraints.], including aggressive or self injurious behaviors.  Redirection or physical prompting as a teaching technique when a student does not exhibit active resistance is not considered a restraint.  Devices, objects or techniques prescribed by a qualified medical professional for reasons of safety or for therapeutic or medical treatments are excluded from this definition.  THE APPLICATION OF PHYSICAL FORCE, WITH OR WITHOUT THE USE OF ANY DEVICE, FOR THE PURPOSE OF RESTRAINING THE FREE MOVEMENT OF A STUDENT’S OR ELIGIBLE YOUNG CHILD’S BODY.  THE TERM RESTRAINT DOES NOT INCLUDE BRIEFLY HOLDING, WITHOUT FORCE, A STUDENT OR ELIGIBLE YOUNG CHILD IN ORDER TO CALM OR COMFORT HIM, GUIDING A STUDENT OR ELIGIBLE YOUNG  CHILD TO AN APPROPRIATE ACTIVITY, OR HOLDING A STUDENT’S OR ELIGIBLE YOUNG CHILD’S HAND TO SAFELY ESCORT HER FROM ONE AREA TO ANOTHER.
   (ii)  Examples excluded from this definition include devices used for physical or occupational therapy, seatbelts in wheelchairs or on toilets for balance and safety, safety harnesses in buses, functional positioning devises or hand over hand assistance with feeding or task completion. EXCLUDED FROM THIS DEFINITION ARE HAND-OVER-HAND ASSISTANCE WITH FEEDING OR TASK COMPLETION AND TECHNIQUES PRESCRIBED BY A QUALIFIED MEDICAL PROFESSIONAL FOR REASONS OF SAFETY OR FOR THERAPEUTIC OR MEDICAL TREATMENT, AS AGREED TO BY THE STUDENT’S OR ELIGIBLE YOUNG CHILD’S PARENTS AND SPECIFIED IN THE IEP. DEVICES USED FOR PHYSICAL OR OCCUPATIONAL THERAPY, SEATBELTS IN WHEEL CHAIRS OR ON TOILETS USED FOR BALANCE AND SAFETY, SAFETY HARNESSES IN BUSES, AND FUNCTIONAL POSITIONING DEVICES ARE EXAMPLES OF MECHANICAL RESTRAINTS WHICH ARE EXCLUDED FROM THIS DEFITION, AND GOVERNED BY SUBSECTION (d). 
   (c)  Restraints to control acute or episodic aggressive or self-injurious behavior may be used only when the student is acting in a manner as to be a clear and present danger to himself, to other students or to employees, and only when less restrictive measures and techniques have proven to be or are less effective.  [The use of restraints to control the aggressive behavior of an individual student shall cause a meeting of the IEP team to review the current IEP for appropriateness and effectiveness.  The use of restraints may not be included in the IEP for the convenience of staff, as a substitute for an educational program, or employed as punishment.]
   (1)  When there is evidence to suggest that the emergency use of restrictive procedures, such as restraints may be necessary to ensure a student’s safety or the safety of others, parental consent should be obtained.  If a restrictive procedure is needed on an emergency basis, parents should be informed and consent for future uses be obtained within 10 school days following the need for the use of a restrictive procedure.  The need for restrictive procedures for safety should be noted in the student’s IEP.  THE USE OF RESTRAINTS TO CONTROL THE AGGRESSIVE BEHAVIOR OF AN INDIVIDUAL STUDENT OR ELIGIBLE YOUNG CHILD SHALL CAUSE THE SCHOOL ENTITY TO NOTIFY THE PARENT OF THE USE OF RESTRAINT AND SHALL CAUSE A MEETING OF THE IEP TEAM WITHIN 10 SCHOOL DAYS OF THE INAPPROPRIATE BEHAVIOR CAUSING THE USE OF RESTRAINTS, UNLESS THE PARENT, AFTER WRITTEN NOTICE, AGREES IN WRITING TO WAIVE THE MEETING.  AT THIS MEETING, THE IEP TEAM SHALL CONSIDER WHETHER THE STUDENT OR ELIGIBLE YOUNG CHILD NEEDS A FUNCTIONAL BEHAVIORAL ASSESSMENT, REEVALUATION, A NEW OR REVISED POSITIVE BEHAVIOR SUPPORT PLAN, OR A CHANGE OF PLACEMENT TO ADDRESS THE INAPPROPRIATE BEHAVIOR.
   (2)  The use of restraints to control the aggressive and self injurious behavior on the part of an individual student shall cause a meeting of the IEP team within 10 school days of the behavior causing the use of restraints unless the use of restraint was consistent with the explicit provisions of the existing IEP and that IEP remains current and appropriate for the student.  At this meeting, the team shall consider whether the student needs a behavioral assessment, reevaluation, a new or revised behavior plan, or a change of placement to address the inappropriate behavior MAY ONLY BE INCLUDED IN A STUDENT’S OR ELIGIBLE YOUNG CHILD’S IEP WHEN:

    (I)  UTILIZED WITH SPECIFIC COMPONENT ELEMENTS OF POSITIVE BEHAVIOR SUPPORT; 

    (II)  USED IN CONJUNCTION WITH THE TEACHING OF SOCIALLY ACCEPTABLE ALTERNATIVE SKILLS TO REPLACE PROBLEM BEHAVIOR; 

    (III)  STAFF ARE AUTHORIZED TO USE THE PROCEDURE AND HAVE RECEIVED THE STAFF TRAINING REQUIRED; AND

    (IV)  THERE IS A PLAN IN PLACE FOR ELIMINATING THE USE OF RESTRAINT THROUGH THE APPLICATION OF POSITIVE BEHAVIOR SUPPORT.  

    (3)  THE USE OF PRONE RESTRAINTS IS PROHIBITED IN EDUCATIONAL PROGRAMS.  PRONE RESTRAINTS ARE THOSE IN WHICH A STUDENT OR ELIGIBLE YOUNG CHILD IS HELD FACE DOWN ON THE FLOOR.

    (3) (4)  The use of restraints may not be included in the IEP for the convenience of staff, as a substitute for an educational program, or employed as punishment.
    (4) (5)  School entities shall maintain and report data on the use of restraints as prescribed by the Secretary.  THE REPORT SHALL BE REVIEWED DURING CYCLICAL COMPLIANCE MONITORING CONDUCTED BY THE DEPARTMENT.
*****

   (e)  The use of face down prone restraints is prohibited in educational programs, unless determined necessary by a physician and documented in the student’s current IEP.
   (f)  The following aversive techniques of handling behavior are considered inappropriate and may not be used by agencies in educational programs:

*****

   [(f) Agencies] (g)  (F)  School entities have the primary responsibility for ensuring that POSITIVE behavior [management] support programs are in accordance with this chapter, including the training of personnel for the use of specific procedures, methods and techniques, and for having a written policy and procedures on the use of POSITIVE behavior [management] support techniques and obtaining parental consent prior to the use of highly restraining RESTRAINTS or intrusive procedures AS PROVIDED IN SUBSECTION (C).

   (h)  Injuries requiring treatment by medical personnel that occur as the result of self injurious behavior or a nonaccidental act by another student shall receive prompt review within 10 school days.  The review must include consideration as to whether the student causing the injury needs a behavioral assessment, reevaluation, a new or revised behavior plan or other change in program or placement.  Recommended changes or determinations should be communicated to the parent and other IEP team members who may request that an IEP meeting be held.

[(g)] (i)  In accordance with their plans, agencies may convene a review, including the use of human rights committees, to oversee the use of [restraining] restrictive or intrusive procedures [and] or restraints.


(H)  SUBSEQUENT TO A REFERRAL TO LAW ENFORCEMENT, FOR STUDENTS WITH DISABILITIES WHO HAVE POSITIVE BEHAVIOR SUPPORT PLANS, AN UPDATED FUNCTIONAL BEHAVIOR ASSESSMENT AND POSITIVE BEHAVIOR SUPPORT PLAN SHALL BE REQUIRED.

EDUCATIONAL PLACEMENT

§ 14.141.  [Terminology related to educational placement] (Reserved).

   [Notwithstanding the requirements incorporated by reference with regard to educational placements, the following words and terms, when used in § 14.142 (relating to caseload for special education), have the following meanings:
   Autistic support—Services for students with the disability of autism.
   Blind and visually impaired support—Services for students with the disability of visual impairment, including blindness. 
   Deaf and hard of hearing impaired support—Services for students with the disabilities of deafness or hearing impairment.
   Emotional support—Services for students with a disability whose primary identified need is emotional support.
   Full-time—Special education classes provided for the entire school day, with opportunities for participation in nonacademic and extracurricular activities to the maximum extent appropriate, which may be located in or outside of a regular school.
   Itinerant—Regular classroom instruction for most of the school day, with special education services and programs provided by special education personnel inside or outside of the regular class for part of the school day.
   Learning support—Services for students with a disability whose primary identified need is academic learning.
   Life skills support—Services for students with a disability focused primarily on the needs of students for independent living.
   Multiple disabilities support—Services for students with multiple disabilities.
   Part-time—Special education services and programs outside the regular classroom but in a regular school for most of the school day, with some instruction in the regular classroom for part of the school day.
   Physical support—Services designed primarily to meet the needs of students with the disabilities of orthopedic or other health impairment.
   Resource—Regular classroom instruction for most of the school day, with special education services and programs provided by special education personnel in a resource room for part of the school day.
   Speech and language support—Services for students with the disability of speech and language impairment.]
§ 14.142.  [Caseload for special education] (Reserved).

   [(a)  This chart presents the maximum caseload allowed on a single teacher’s roll for each school district.
	Type of Service 
	Itinerant 
	Resource 
	Part-time 
	Full-time:

	Learning Support 
	50 
	20 
	15 
	12 

	Life Skills Support 
	20 
	20 
	15 
	12 Elementary 

	
	
	
	
	15 Secondary 

	Emotional Support 
	50 
	20 
	15 
	12 

	Deaf and Hearing Impaired Support 
	50 
	15 
	10 
	8 

	Blind or Visually Impaired Support 
	50 
	15 
	15 
	12 

	Speech and Language Support 
	65
	
	
	8 

	Physical Support 
	50 
	15 
	12 
	12 

	Autistic Support 
	12 
	8 
	8 
	8

	Multiple Disabilities Support 
	12 
	8 
	8 
	8


   (b)  A school district may request approval for a caseload chart which varies from that in subsection (a) as part of its special education plan consistent with § 14.104 (relating to educational plans).  The caseload and supporting documents submitted shall:
   (1)  Ensure the ability of assigned staff to provide the services required in each student’s IEP.
   (2)  Apply to special education classes operated in the school district.
   (3)  Provide a justification for why the chart deviates from the caseload chart in subsection (a).
   (4)  Describe the opportunities for parents, teachers and other interested parties to review and comment on the chart prior to its submission.
   (c)  Classes or programs with students from more than one district regardless of whether operated by a school district, intermediate unit, or agency shall follow the caseload chart of the district where the class or program is located.  Intermediate unit itinerant services provided to multiple districts shall follow the caseload chart under subsection (a).
   (d)  Caseloads are not applicable to approved private schools.
   (e)  The Department may withdraw approval of variance in the caseload chart for a school district if its caseload is determined to be inadequate.  The Department will consider at least the following indicators when making the determination:
   (1)  Graduation rates of students with a disability.
   (2)  Drop-out rates of students with a disability.
   (3)  Postsecondary transition of students with a disability.
   (4)  Rate of grade level retentions.
   (5)  Statewide and district-wide assessment results as prescribed by §§ 4.51 and 4.52 (relating to State assessment system; and local assessment system).
   (f)  The maximum age range shall be 3 years in elementary school (grades K-6) and 4 years in secondary school (grades 7-12).  A student with a disability may not be placed in a class in which the chronological age from the youngest to the oldest student exceeds these limits unless an exception is determined to be appropriate by the IEP team and is justified in the IEP.]
§ 14.143. Disciplinary placements.

    (a) Notwithstanding the requirements incorporated by reference in 34 CFR [300.519(b) (relating to change of placement for disciplinary removals)] 300.530(b) and 300.536 (relating to authority of school personnel; and change of placement because of disciplinary removals), a disciplinary exclusion of a student with a disability for more than 15 cumulative school days in a school year will be considered a pattern so as to be deemed a change in educational placement.

    (b)  A removal from school is a change of placement for a student who is identified with mental retardation, except if the student’s actions are consistent with 34 CFR [300.520 (a)(2)(i) and (ii) (relating to authority of school personnel)] 300.530—300.535 (relating to authority of school personnel; determination of setting; appeal; placement during appeals; protections for children not determined eligible for special education and related services; referral to and action by law enforcement; and judicial authorities).  [For this purpose, the definitions in 34 CFR 300.520(d) apply.]

*****

§ 14.145.  Least restrictive environment requirements.
   (a)  Students with disabilities shall be educated in the least restrictive environment.  Each school entity shall ensure that:
   (1)  To the maximum extent APPROPRIATE, and as provided in the IEP, the student with a disability is educated with students who are not disabled NON-DISABLED PEERS.
   (2)  Special classes, separate schooling or other removal of a student with a disability from the regular education class OCCURS ONLY when the nature of OR severity of the disability is such that education in the regular education class with the use of appropriate supplementary aids and services cannot be achieved satisfactorily.
   (3)  A student may not be determined to require separate education because the child cannot achieve at the same level as classmates who do not have disabilities if the child can, with THE FULL RANGE OF supplementary aids and services, make MEANINGFUL progress in the goals included in the student’s IEP.  
   (4)  A student may not be removed from or determined to be ineligible for placement in a regular education classroom solely because of the nature or severity of the student’s disability, or solely because educating the student in the regular education classroom would necessitate additional cost or FOR administrative convenience.
   (5)  School entities shall be required to provide ACCESS TO a full continuum of placement options.
§ 14.146.  Age range restrictions.

   (a)  The maximum age range in specialized settings shall be 3 years in elementary school (grades K—6) and 4 years in secondary school (grades 7—12).
   (b)  A student with a disability may not be placed in a class in which the chronological age from the youngest to the oldest student exceeds these limits unless an exception is determined to be appropriate by the IEP team of that student and is justified in the IEP.
EARLY INTERVENTION

§ 14.151.  Purpose.

*****

   (b)  Notwithstanding the requirements incorporated by reference, with regard to early intervention services:

*****

   (2)  The Department may provide for the delivery of some or all of these services through mutually agreed-upon written arrangements.  Each mutually agreed-upon written arrangement may include memoranda of understanding under an approved plan submitted to the Department by [an intermediate unit, school district] a school entity or other agencies.

*****

§ 14.153.  Evaluation.

   Notwithstanding the requirements [adopted by reference] in 34 CFR 300.122 (relating to evaluation):

*****

   (3)  The assessment [shall] must include information to assist the MDT GROUP OF QUALIFIED PROFESSIONALS AND PARENTS to determine whether the child has a disability and needs special education and related services [and to determine the extent to which the child can be involved in appropriate preschool activities].

   (4)  The following [timeline] time line applies to the completion of evaluations and reevaluations under this section:

   (i)  Initial evaluation or reevaluation shall be completed and a copy of the evaluation report presented to the parents no later than 60 calendar days after the early intervention agency receives written parental consent.

*****

   (ii)  Notwithstanding the requirements incorporated by reference in 34 CFR [300.536] 300.303 (relating to [reevaluation] reevaluations), a reevaluation report shall be provided within 60 calendar days from the date that the [request] parental consent for reevaluation was received [from the parent or teacher, or from the date that a determination is made that conditions warrant a reevaluation].

*****

§ 14.154.  IEP.

*****

   (d)  Notwithstanding the requirements incorporated by reference, the following [timelines] time lines govern the preparation and implementation of IEPs:

   (1)  The IEP of each eligible young child shall be implemented as soon as possible, but no later than 14 calendar days after the completion of the IEP.

*****

   (g)  If an eligible young child moves from one early intervention agency to another in this Commonwealth, the new early intervention agency shall implement the existing IEP to the extent possible or shall provide services and programs specified in an interim IEP agreed to by the parents until a new IEP is developed and implemented [and] or until the completion of due process proceedings under this chapter.

   (h)  Every eligible young child receiving special education and related services provided for in the IEP developed prior to [June 9, 2001] JULY 1, 2008 (Editor’s Note: The blank refers to the effective date of adoption of this proposed rulemaking.), shall continue to receive the special education and related services under that IEP subject to the terms, limitations and conditions set forth in law.

§ 14.155.  Range of services.

   (a)  The Department will ensure that options are available to meet the needs of children eligible for early intervention.  The options may be made available directly by early intervention agencies or through contractual arrangements for services and programs of other agencies in the community, including preschools [provided these other agencies are licensed, when appropriate, by the Department or the Department of Public Welfare].  The options may be made available directly by early intervention agencies or through contractual arrangements for services and programs with other agencies in the community, including preschools, provided that the other agencies are subject to the supervision or licensure of the Department of Public Welfare or licensed by the State Board of Private Academic Schools.
   (b)  The IEP team shall [review the alternatives in subsection (c) in descending order, except for the options relating to services and programs provided in the home.  Services provided in the home may be the least restrictive early intervention program for an eligible young child] recommend EARLY INTERVENTION services and programs to be provided in the least restrictive environment with appropriate and necessary supplementary aids and services.  The placement options may include one or more of the following:
   (1)  Early childhood environment.  Services provided in a typical preschool program with non-eligible young children.
   (2)  Early childhood special education environment.  Services provided in a special education preschool program funded by the early intervention agency.
   (3)  Home environment.  Services provided in the home.
   (4)  Services outside of the home environment.
   (5)  Specialized environment.  Services provided in a specialized setting, including the following:
   (i)  An approved private school.
   (ii)  A residential school, residential facility, State school or hospital or special secure setting.
   (iii)  An approved out-of-State program.
   (c)  [The IEP team shall recommend services and programs be provided in a regular class or regular preschool program unless the IEP team determines that the IEP cannot be implemented in a regular class or regular preschool program even with supplemental aids and services.  The placement options include the following:
   (1)  Regular preschool program or class for the entire school or program day with supportive intervention, including modifications to the regular program and individualization by the preschool program or classroom teacher.
   (2)  Regular preschool program or class for all or most of the school or program day, with supplemental aids and services provided by early intervention personnel.
   (3)  Early intervention services and programs provided in a specialized setting for most or all of the program day, with non-eligible young children.
   (4)  Early intervention services and programs provided in a specialized setting, with some programming provided in the regular preschool program or class and opportunities for participation with noneligible young children in play or other activities.
   (5)  Early intervention services and programs provided in the home, including services which are provided in conjunction with services provided in another setting.
   (6)  Early intervention services provided in a specialized early intervention program.
   (7)  Early intervention services and programs provided in a specialized setting, including the following:
   (i)  An approved private school.
   (ii)  A residential school, residential facility, State school or hospital or special secure setting on an individual or group basis, with parental consent.
   (iii)  An approved out-of-State program.]
   (d)  The duration of early intervention services, in terms of program days and years, shall accommodate the individual needs of eligible young children.

   (1)  The duration of early intervention services shall be developed by each early intervention agency in accordance with the Mutually Agreed upon Written Arrangement (MAWA) and shall be included in [its plans] the MAWA’s plan under § 14.104 (relating to educational plans).

   (2)  Some eligible young children may lose skills over breaks and have difficulty in regaining these skills as evidenced through child performance data.  In those cases, the IEP team shall consider whether services should be provided during the break period to maintain skills.
   [(e)] (d)  The caseloads of professional personnel shall be determined on the basis of  maximums allowed and the amount of time required to fulfill eligible young children’s IEPs.  The following caseloads shall be used in early intervention programs THE AMOUNT OF TIME REQUIRED TO FULFILL ELIGIBLE YOUNG CHILDREN’S IEPS.  THE FOLLOWING CASELOAD REQUIREMENTS SHALL BE USED FOR PRESCHOOL EARLY INTERVENTION PROGRAMS:

   (1)  [Supportive intervention.  In a regular preschool program in which supportive intervention is the primary method of service, the caseload range shall be 10-40 children with no more than six eligible young children serviced in the same session.  Supportive intervention includes consultation, integrated therapies and other instructional strategies.]  Early intervention itinerant teachers.  Teachers who provide services in a typical preschool, community program or the child’s home, shall have a caseload range of 20—40 children, based on the duration and frequency of service as indicated on each IEP.
   (2)  [Specialized setting.  In early intervention programs provided in a specialized setting, the staff ratio is based on the developmental levels of the children.  At least one staff member shall be a certified professional.  For children functioning at:
   (i)  0-18 months—One staff member for every three eligible young children, with a maximum class size of nine.
   (ii)  18-36 months—One staff member for every four eligible young children, with a maximum class size of 12.
   (iii)  36 months and up—One staff member for every six eligible young children, with a maximum class size of 18 children.]
   Early intervention classroom teachers.  Teachers who provide specialized instruction in a special education classroom, shall have a caseload range of three to six eligible young children based on developmental levels with a maximum of 35 children.  For each additional child up to six children enrolled in the classroom, one additional adult shall be provided.  EARLY INTERVENTION CLASSROOM TEACHERS, WHO PROVIDE SPECIALIZED INSTRUCTION IN AN EARLY INTERVENTION CLASSROOM, MAY HAVE UP TO SIX YOUNG CHILDREN IN THEIR CLASSROOM AND MAY HAVE ADDITIONAL CHILDREN UP TO A MAXIMUM OF 11, PROVIDED THAT ONE ADDITIONAL TEACHER OR PARAPROFESSIONAL IS ASSIGNED TO THE CLASSROOM. 
   (3)  [Home based program.  In early intervention programs in which the home based program is provided to eligible young children as the only program, the ratio is 10 to 20 eligible young children per teacher.  This shall also include teachers of the visually impaired, hearing impaired, and orientation and mobility specialists.]  Speech therapists. Speech therapists who provide services in classrooms, typical preschools, community programs, or the child’s home shall have 25—50 children based on the duration and frequency of service as indicated on each IEP.
   [(4)  Early intervention program--speech and language.  In early intervention programs, the speech and language itinerant program will be provided within a caseload of 10 to 50 eligible young children enrolled per teacher.
   (5)  Early intervention program--physical and occupational therapies.  In early intervention programs where physical therapy or occupational therapy, or both, is specified on the IEP, individual caseloads are determined with consideration to the type of services delivered and the time required for those services.]
PROCEDURAL SAFEGUARDS

§ 14.161.  [Prehearing conferences] (Reserved).

   [The purpose of the prehearing conference is to reach an amicable agreement in the best interest of the student or young child.
   (1)  In addition to the requirements incorporated by reference in 34 CFR 300.503—300.505 (relating to prior notice by the public agency; content of notice; procedural safeguards notice; and parental consent), the notice shall provide for a parent to request the school district or early intervention agency in the case of a young child to convene a prehearing conference in instances when the parent disapproves the school district’s proposed action or refusal to act.
   (2)  When a parent requests and the school district or early intervention agency in the case of a young child agrees to participate in a prehearing conference, the conference shall be convened within 10 days of receipt of the parent notice and shall be chaired by the superintendent, the early intervention agency representative or their designees.
   (3)  A parent or the school district or early intervention agency in the case of a young child may waive the right to a prehearing conference and immediately request an impartial due process hearing under § 14.162 (relating to impartial due process hearing and expedited due process hearing).
   (4)  If the prehearing conference results in agreement, the provisions under § 14.131 (relating to IEP) shall be applied.
   (5)  Within 5 days of the agreement, a parent may notify the school district or early intervention agency in the case of a young child, in writing, of a decision not to approve the identification, evaluation, recommended assignment or the provision of a free appropriate public education.  When a parent gives notice not to approve the identification, evaluation, recommended assignment, or the provision of a free appropriate public education, or if the prehearing conference does not result in an agreement, the provisions under § 14.162 shall be applied.]
§ 14.162.  Impartial due process hearing and expedited due process hearing.
*****

   (c)  A school district or early intervention agency may request a hearing to proceed with an initial evaluation or a reevaluation when [the district has not obtained parental consent as required by 34 CFR 300.505(c) (relating to parental consent)] a parent fails to respond to the district or early intervention agency’s proposed evaluation or reevaluation.  When a parent rejects the [district’s] district or early intervention agency’s proposed identification of a child, proposed evaluation, proposed provision of a free appropriate public education or proposed educational placement, other than the initial placement, the school district or early intervention agency may request an impartial due process hearing.  If the parent fails to respond or refuses to consent to the initial provision of special education services, neither due process nor mediation may be used to obtain agreement or a ruling that the services may be provided.
   (d)  The hearing for a SCHOOL AGED child with a disability or thought to be a child with a disability shall be conducted [by] on behalf of and held in the school district at a place and time reasonably convenient to the parents and child involved.  A hearing for an eligible young child or thought to be an eligible young child shall be conducted [by] on behalf of the early intervention agency at a place and time reasonably convenient to the parents and child involved.  These options shall be set forth in the notice provided for requesting a hearing.

*****

   (o)  The decision of the hearing officer regarding a child with a disability or thought to be a child with a disability may be appealed to a panel of three appellate hearing officers.  The panel’s decision may be appealed further to a court of competent jurisdiction.  In notifying the parties of its decision, the panel shall indicate the courts to which an appeal may be taken.  The decision of the hearing officer regarding an eligible young child may be appealed to a court of competent jurisdiction.  In notifying the parties of the decision, the hearing officer shall indicate the courts to which an appeal may be taken.

    (p)  The following applies to coordination services for hearings and to hearing officers and appellate hearing officers:

   (1)  The Secretary may contract for coordination services in support of FOR hearings conducted by local school districts RELATED TO A CHILD WITH A DISABILITY OR THOUGHT TO BE A CHILD WITH A DISABILITY.  The coordination services shall be provided on behalf of school districts and may include arrangements for stenographic services, arrangements for hearing officer services (INCLUDING THE COMPENSATION OF HEARING OFFICERS), scheduling of hearings and other functions in support of procedural consistency and the rights of the parties to hearings.

   (2)  If a school district chooses not to utilize the coordination services under paragraph (1), it may conduct hearings independent of the services if it has obtained the Secretary’s approval of procedures that similarly provide for procedural consistency and ensure the rights of the parties.  In the absence of approval, a school district which receives a request for an impartial due process hearing shall forward the request to the entity providing coordination services under paragraph (1) without delay.
   (3)  The Secretary will contract for the services of hearing officers for hearings related to an eligible young child or thought to be eligible young child and for appellate hearing officers for school aged students and may compensate the hearing officers and appellate hearing officers for their services.  The compensation OF HEARING OFFICERS does not cause the hearing officers and appellate hearing officers THEM to become employees of the Department.

   (4) (2)  Neither a A hearing officer nor an appellate hearing officer may NOT be an employee or agent of a THE school entity in which the parents or student or young THE child WITH A DISABILITY OR THOUGHT TO BE A CHILD WITH A DISABILITY resides, or of an agency which THAT is responsible for the education or care of the student or young child WITH A DISABILITY OR THOUGHT TO BE A CHILD WITH A DISABILITY or by a person having a personal or professional interest that would conflict with the person’s objectivity in the hearing.  A hearing officer or appellate hearing officer shall promptly inform the parties of a personal or professional relationship the officer has or has had with any of the parties.

   (q)  The following [timeline] time line applies to due process hearings:

   (1)  A hearing shall be held [within 30 days after a parent’s or school district’s initial request for a hearing.  If the school district uses the coordination services under subsection (p), the parent’s request must be forwarded by the school district within 5 days of the receipt of the request to the service agency supported by the Secretary] after the conclusion of the resolution session under 34 CFR 300.510 (relating to resolution process) or after one of the parties withdraws from mediation or the parties agree to waive or agree to end the resolution session.
   (2)  The hearing officer’s decision shall be issued within 45 days after the [parent’s or school district’s request for a hearing] the resolution or mediation session ends without resolution or agreement date.
   (3)  The appellate hearing panel shall render a decision within 30 days after a request for review. 

   (4)  A hearing officer or appellate hearing officer may grant specific extensions of time beyond the periods in paragraphs (1)—(3) at the request of either party.

   (5) (4) If an expedited hearing is conducted under 34 CFR 300.528 (relating to expedited due process hearings) 34 CFR 300.532 (RELATING TO APPEALS), the hearing officer decision shall be mailed within 45 30 SCHOOL days of the public agency’s receipt of the request for the hearing without exceptions or extensions.

   (r)  If the decision of the hearing officer is appealed, the panel of appellate hearing officers as provided in subsection (o) shall conduct an impartial review of the hearing.  The review shall do the following: 

   (1)  Examine the entire hearing record. 

   (2)  Ensure that the procedures at the hearing were consistent with the requirements of due process.

   (3)  Seek additional evidence if necessary.  If a hearing is held to receive additional evidence, the rights under subsections (e)—(n) apply. 

   (4)  Afford the parties an opportunity for oral or written argument, or both, at the discretion of the panel of appellate hearing officers.

   (5)  Make an independent decision on completion of the review. 

   (6)  Give to the district a written copy of the findings of fact and decisions and provide at the option of the parents, a written or electronic copy of the findings of fact and decisions.

   (s)  Each school district and early intervention agency shall keep a list of the persons who serve as hearing officers.  The list shall include the qualifications of each hearing officer.  School districts and early intervention agencies shall provide parents with information as to the availability of the list and shall make copies of it available upon request.

   (t) (S)  Except as provided in 34 CFR 300.533 (relating to placement during appeals), during the pendency of any mediation proceeding conducted in accordance with 34 CFR 300.506 (relating to mediation), unless the school entity and the parents of the child agree otherwise, the child that is the subject of the mediation shall remain in the current education placement until the mediation process is concluded.
   (u) (T)  Impartial due process hearings, appeal panel proceedings and the hearing officers who conduct the hearings and proceedings shall be subject to 1 Pa. Code Part II (relating to General Rules of Administrative Practice and Procedure).
   (v)  The Department will report to the Board by September 1 each year on the number of impartial due process hearings and appeal panel proceedings held during the previous school year.  The report will also provide a Statewide summary of the results of the proceedings HEARINGS in a manner that will not violate the confidentiality of children and families.  The report will also address actions taken during the previous school year and future plans to strengthen the activities of due process hearings and appeal panel HEARING proceedings.
§ 14.163.  Resolution session.

   The resolution session required under 34 CFR 300.510 (relating to resolution process) will be available to parents of both school age and eligible young children with disabilities.  Parent advocates may attend the sessions.
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